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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT /CASE 

DISTRICT:SONITPUR 

IN THE COURT OF CIVIL JUDGE, SONITPUR : : AT TEZPUR 

Present: Dr. C. Khanikar, AJS 

  21st  day of June, 2022 

Money Suit No. 12 of 2018 

Sri Jayanta Pathak 

S/O Late Akan Chandra Pathak 

R/o – Ward No.2, Dhekiajuli 

PO - Dhekiajuli 

Dist – Sonitpur, Assam      -- Plaintiff       

-Vs.- 

 The State of Assam represented by -  

(1)    The Secretary to the Govt. of Assam 

 Irrigation Department,  

 PO- Dispur, Assam 

(2)    The Chief Engineer, 

 Irrigation Department, Govt. of Assam 

 Chandmari, PO- Guwahati-3, Assam 

(3)    The Additional Chief Engineer, Zone II 

 Irrigation Department, Govt. of Assam 

 PO- Tezpur, Dist- Sonitpur, Assam 

(4)    The Superintending Engineer, Tezpur Circle (Irrigation) 

 PO- Tezpur, Dist- Sonitpur, Assam 

(5)    The Executive Engineer, Tezpur Circle (Irrigation) 

 PO- Tezpur, Dist- Sonitpur, Assam 

        ----- Defendants 
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          On 13-06-2022 this suit/case coming on for final hearing in the 

present of:     

Mr. P. Saikia,  Advocate for Plaintiff 

Mr. S. Mishra, Advocate for Defendants 

and having stood for consideration to this day the court delivered the 

following Judgment: 

Money  Suit No. 12 of 2018 

J U D G M E N T 

 

1. This is a suit for recovery of Rs.10,63,146/- with 

interest.  

2. Brief fact of the plaintiff’s case as projected in the 

plaint is that the plaintiff is a registered contractor under 

Irrigation Department, Assam. He has submitted tender for 

contract works of Panbari F.I.S. (Ph-II) under AIBP, Group 

No. 1, 2 and 3. Accordingly the Executive Engineer, Tezpur 

Division (Irrigation), vide letters of formal work Orders 

No.TDI/2014-15/C/376/AIBP/330 dated 19-02-2015, No. 

TDI/2014-15/C/AIBP/338 dated 19-02-2015 and No. 

TDI/2014-15/C/376/AIBP/346 dated 19-02-2015,respectively, 

informed the plaintiff that the tenders were accepted and 

requested the plaintiff to start the works in consultation with 

the concerned Asstt. Executive Engineer of the Sub-Division 

within 7 days from the date of issuance of the aforesaid 3 

letters, by signing the F2 Forms. Accordingly, the plaintiff has 

completed all the 3 contract works to the satisfaction of the 

department within the allotted time and handed over to the 

department. Although the plaintiff has handed over the 

completed works of the aforesaid 3 contract works, the 
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concerned department did not measure the said contract 

works and no bill was prepared. As such, the plaintiff has 

sent a notice dated 12-05-2017 through his ld. counsel Sri 

Dipak Kalita to the Executive Engineer (Irrigation) Tezpur 

Division to clear the outstanding contract amounts. On 

receipt of the said notice, the Executive Engineer (Irrigation), 

Tezpur vide letter No.TDI/A/75/Pt-IX/1305 dated 12-06-2017 

informed that no reports of execution of the said 3 works of 

the plaintiff are available in the Division office and no bill 

against the said 3 work orders are received from Sub-Division 

Office. Thereafter, the plaintiff served notice u/s 80 CPC to 

defendant Nos.1,2,3,4 and 5 by demanding the payment of 

the aforesaid 3 contract works. Then, the defendant No.5 

vide letter dated 13-12-2017 has replied to the said notice 

u/s 80 CPC that the fact of allotment of said 3 contract works 

to the plaint is correct but the department is not aware of 

any works executed by the plaintiff as per work orders and 

the plaintiff has not submitted any bill against the work 

executed. As such, no question of clearing the amounts and 

interest arises. Thereafter, having no other way, the plaintiff 

field this present suit for recovery of Rs.10,63,146/- from the 

defendants which is the total contract amount of the 3 work 

orders, along with interest, cost of the suit and other reliefs.     

 Hence, the present suit is. 

3. Following the summons the defendant Nos.1,2,3,4 

and 5 has appeared and contested the suit by filing written 

statement.  
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4. According to the defendants the suit is not 

maintainable, there is no cause of action and the plaintiff’s 

suit is false and fabricated.  

5. According to defendants, all the 3 contract works as 

stated in the plaint were allotted to the plaintiff but the 

plaintiff has done nothing against the said contract works and 

hence plaintiff is not entitled to recovery of any amount from 

the defendants.  The plaintiff has dragged the defendants in 

false and fraudulent litigation and as such the suit of the 

plaintiff is liable to be dismissed.  

6. Upon the pleadings of both the parties the following 

issues have been framed:- 

1) Whether there is any cause of action for the suit? 

2) Whether the plaintiff completed the contract works as 

per the Work Order and within the time allowed? 

3) Whether the plaintiff is entitled to a decree as prayed 

for? 

4) To what relief or reliefs, the parties are entitled to?  

7. At the trial the plaintiff has adduced three evidences 

and also placed reliance on some documents in support of his 

case which are marked as Exhibits. The defendants have 

adduced no witness.  

8. At the end of the trial both sides have adduced oral 

arguments in support of their case. 

9. Heard the learned lawyer. I carefully scanned the 

entire evidence as well as documents on records in order to 

arrive at a just decision in the suit.  
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DISCUSSIONS, DECISSIONS AND REASONS FOR 

DECISION:  

Issue Nos. (2) :  Whether the plaintiff completed the 

contract works as per the Work Order and within the 

time allowed? 

10. Plaintiff in his plaint has stated that he has completed the 

3 work orders viz. (i) TDI/2014-15/C/376/AIBP/330 dated 19-

02-2015 for amount Rs.4,92,162/- (ii) TDI / 2014-

15/C/376/AIBP/346 dated 19-02-2015 for amount 

Rs.2,21,945/- and (iii) TDI/2014-15/C/376/AIBP/338 dated 19-

02-2015 for amount Rs.3,49,039/-, to the satisfaction of the 

concerned authority and within the allotted time. Thereafter, he 

has handed over the completed works to the department. On 

the other hand, defendants have stated that there is no official 

record with them to show that the plaintiff has completed the 

said 3 contract works as per the terms of the work orders. The 

defendants have submitted that the plaintiff has not executed 

any of the contract works, neither he had handed over the 

completed works to the department. The plaintiff without 

executing the contract works has been trying to squeeze money 

from the defendants for his unlawful gain. The plaintiff in his 

affidavital evidence as PW-1 has reiterated the same. Further, 

during cross-examination, he stated that he has not submitted 

any cash memo in this suit regarding the purchase of raw 

materials for the contact like, cement, sand, stone etc. He has 

not submitted vouchers/money receipts to show the labour 

payment in the contract works. He further stated that if any 

labour is engaged for any contact works, the contractor has to 
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pay labour cess, but he has not submitted any document in this 

suit to show the payment of labour cess. He has not submitted 

any bill of his contact. He further admitted that in contract 

works, the progress is measured by Asstt. Executive Engineer 

or S.O. in measurement Book. PW-2 Sri Nabajyoti Baishya has 

stated that he has supplied the required equipments in the 

contract works of the plaintiff. As such, he has knowledge as to 

the acceptance of the tenders, progress of contract works and 

the entire facts of the plaintiff’s case. He has also stated that 

the plaintiff has completed the 3 works as per terms of the 

contracts. During his cross-examination, he stated that he has 

supplied the raw materials of the contract works to the plaintiff. 

For carrying sand, stone etc., royalty is to be paid to Forest 

Department through challan. But in this suit, no challan of 

carrying said stone etc. was submitted. PW-2 has also a 

licensed contractor under PWD department.  He has stated that 

the progress of the contract works are entered in the 

Measurement Book, But he has not seen any Measurement 

Book in this suit. PW-3 Md. Rahimuddin has stated that he is a 

labour engaged in the 3 contract works of the plaintiff. He 

stated that at the time of carrying the 3 contract works of the 

plaintiff, the people from Irrigation Department had supervised 

the works.  The plaintiff has completed the works within the 

allotted time. Further, during cross-examination, he stated that 

he forgot when he started the works of Irrigation Department 

on behalf of the plaintiff. PW-3 has agreement with the plaintiff 

for work as a labour in the contract works of the plaintiff. There 

is no money receipts to show that the plaintiff has paid any 
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money to him for his work. He also stated that the Irrigation 

Department or any Govt. Department measures the progress of 

the works and enters the same in Measurement Book and the 

bills are prepared accordingly.  

11. These are the evidences adduced by the plaintiff. From 

these evidences, it is found that except the oral testimonies of 

the 3 witnesses, nothing is found to show that the plaintiff has 

completed any of the 3 aforesaid contracts. The plaintiff has 

not submitted challans or payment receipts of raw materials 

required for contract works, no proof of labour payment or 

labour cess, is found. PWs have admitted that Govt. 

department maintain Measurement Book, but the same is not 

maintained in the contract works of the plaintiff. Whereas the 

PW-2 has stated that in the plaintiff’s case he has not seen any 

Measurement Book. On the other hand, this is the case of the 

defendant that, as the plaintiff has not done any part of his 

contract works, as such, there is no Measurement Book 

regarding the progress of works, maintained with them. The 

plaintiff side during argument has submitted that the 

Measurement Book of the said contract works of the plaintiff as 

well as bills are with the department concerned i.e. the 

Irrigation Department and as such the plaintiff could not 

produce the same. However, from perusal of the CR, it is seen 

that there is no prayer on behalf of the plaintiff for production 

or discovery or admission u/O 11 or 12 of CPC regarding the 

Measurement Book or bills in connection with the contract 

works done by the plaintiff. Here PW-1 is the plaintiff himself 

and the PW-2 is his close friend. However, the PWs have during 
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their cross-examination, supported the defendants case than 

the case of the plaintiff. Though they have simply stated that 

plaintiff has done the 3 contract works, they have stated that 

the procedural formalities like maintaining the Measurement 

Book, bills of labour payment, challan of raw materials are not 

available in the said 3 contract works which are the essentials 

for performing such type of contract works. In view of the 

evidence available, I am of the opinion that in absence of any 

of those pieces of evidence, it cannot be considered that the 

plaintiff has completed his contract works as per terms of the 

work orders. On the other hand, the official records of the Govt. 

Department also states that plaintiff has not done the 3 

contract works, though the same were allotted to the plaintiff.  

12. Learned counsel for the plaintiff has cited the 3 decisions 

viz :  

(i) Vidhyadhar –Vs- Mankikrao and anr : AIR 1999 

SC 1441 :: 1999 AIR SCW 1129,  

(ii) Man Kaur (Dead) by LRS –vs- Hartar Singh 

Sangha : (2010) 10 SCC 512,  

In both the judgments, it is held that where, a party to 

the suit does not appear in witness box and state his 

own case on oath and does not offer himself to be 

cross-examined by the other side, a presumption 

would arise that case set up by him is not correct.  

(iii) Mst. Jurmati Bewa and ors –vs- Anwar Rasul and 

ors : AIR 1973 Gauhati 90, wherein it is held that, 

where a party to the suit avoids the witness box, the 
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presumption is that he is withholding himself to avoid 

pertinent question in cross-examination.   

13. But the circumstances of this case in hand, slightly 

different from the aforesaid decisions of the Hon’ble Courts. 

The question of leading evidence by defendants’ side will come 

only when the plaintiff will prove his case by adducing sufficient 

evidence. Then only, the burden of disproving plaintiff’s case, 

will shift to the defendants. Apart from that, here the 

defendants do not have their own case by way of counter 

claim. They have appeared and stated that the case of the 

plaintiff is false. Thus, it is found here that the plaintiff himself 

could not prove his case and hence the question of shifting the 

burden to defendants to rebut the plaintiff’s case has not arisen 

here.    

14. As such, in view of the insufficiency of evidence on the 

plaintiff’s side, I hold that   the plaintiff has not completed the 

contract works as per the Work Orders and within the time 

allowed.     

 Hence, Issue No.(2) is decided negative. 

Issue No. (1):  Whether there is any cause of action for the 

suit? 

15.       According to the plaint, the plaintiff has submitted 

tender for the contract works for Panbari F.I.S. (Ph-II) under 

AIBP, Grade I. He was informed about the acceptance of the 

same by the Executive Engineer, Tezpur Division, (Irrigation) 

vide letterNo.TDI/2014-15/C/376/ AIBP/330 dated 19-02-2015. 

The defendant has admitted that fact in their WS.  Plaintiff 
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again stated that he submitted tender for the contract works 

for Panbari F.I.S. (Ph-II) under AIBP, Grade II. He was 

informed about the acceptance of the same by the Executive 

Engineer, Tezpur Division, (Irrigation) vide letter No.TDI/2014-

15/C/AIBP/338 dated 19-02-2015. The defendants filed WS and 

have accepted that fact. The plaintiff again stated that he 

submitted tender for the contract works for Panbari F.I.S. (Ph-

II) under AIBP, Grade III. He was informed about the 

acceptance of the same by the Executive Engineer, Tezpur 

Division, (Irrigation) vide letter No.TDI/2014-15/C/376/ 

AIBP/346 dated 19-02-2015. The plaintiff in his affidavital 

evidence as PW-1 has also stated the same and exhibited the 

letter No. TDI/2014-15/C/376/AIBP/330 dated 19-02-2015 as 

Ext.1, letter No.TDI/2014-15/C/AIBP/338 dated 19-02-2015 as 

Ext.2 and No.TDI/2014-15/C/376/ AIBP/346 dated 19-02-2015 

as Ext.3. The defendants have not disputed the fact and stated 

in their WS that the said facts are correct. The plaintiff has 

stated that he has completed the contract works as per terms 

of the work orders and to the satisfaction of the concerned 

authority within the allotted time limits. But even after 

completion of the said works, the defendants have not released 

the contract amounts for which he sent advocate’s notice dated 

12-05-2017 to defendant No.5. He exhibited the said advocate’s 

notice as Ext.4. Reply to the said notice by defendant No.5 by 

stating that the payment of said contract works does not arise, 

was exhibited by the plaintiff as Ext.5. The advocate’s notice as 

well as reply was also not disputed by the defendants.  
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16.      However, from the discussion of Issue No.2, it 

appears that the plaintiff side could not prove that the plaintiff 

has completed contract works as per the work orders within the 

allotted time. Thus, whereas it is not proved that the plaintiff 

has completed the contract works, non-releasing of contract 

amount, which according to the plaintiff case, is the root of the 

cause of action, is not proved. Hence I am of the opinion that 

there is no cause of action for the suit on 12-06-2017 or 

subsequent dates thereto.    

              Hence, Issue No. (1) is decided negative.        

Issue No. (3 ) and (4):   

3) Whether the plaintiff is entitled to a decree as prayed 

for? 

4) To what relief or reliefs, the parties are entitled to?  

17.   For convenience of discussion and to avoid 

unnecessary repetition, these two issues are taken together for 

discussion. 

18.       From the discussion of foregoing issues, it is found 

that there is no cause of action for the suit and the plaintiff has 

not completed the contract works as per the Work Orders 

within the allowed time. Hence I am of the opinion that the 

plaintiff is not entitled to any decree/ relief, as prayed for.   

  Hence issue Nos. (3) and (4) are decided negative.   
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ORDER 

19.     The suit is dismissed on contest with cost.  

20.       Let copies of this Judgment be furnished to 

the parties subject to payment of costs. 

21.  Let prepare the decree. 

22.   Given under my hand and seal of this court on the 

21st day of June, 2022. 

 

         (C.Khanikar) 

      Civil Judge, Tezpur, Sonitpur 
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A P P E N D I X 

 

Plaintiff’s witnesses: 

PW1:    Sri Jayanta Pathak, plaintiff 

PW2:    Sri Nabajyoti Baishya 

PW 3: Md. Rahimuddin 

Defendant’s witnesses:  

NIL 

Exhibits  of the Plaintiff: 

Ext.1 : Letter dated No.TDI/2014-15/C/376/AIBP/330 dated 

19-02-2015 issued by Executive Engineer, Tezpur 

Division, (Irrigation) to the plaintiff.  

Ext.2 : Letter dated No.TDI/2014-15/C/AIBP/338 dated 19-

02-2015 issued by Executive Engineer, Tezpur 

Division, (Irrigation) to the plaintiff. 

Ext.3 : Letter dated No.TDI/2014-15/C/376/AIBP/346 dated 

19-02-2015 issued by Executive Engineer, Tezpur 

Division, (Irrigation) to the plaintiff. 

Ext.4 : Advocate Notice dated 12-05-2017 

Ext.5 : Letter No.TDI/A/75/Pt-IX/1305 dated 12-06-2017 

issued by Executive Engineer, Tezpur Division, 

(Irrigation) to the plaintiff 

Ext.6 : Advocate Notice dated 19-09-2017 
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Ext.7 (1) to 7(5)  : Postal receipts 

 

Ext.8 (1) to 8(3)  : Postal certificates 

Ext.9 : Acknowledgement card  

Ext.10: Letter No.SETCI/E/7/PT-II/3272 dated 21-09-2017 

issued by the Superintending Engineer, Tezpur Circle 

(Irrigation) to the Execution Engineer, Tezpur 

Division, (Irrigation) 

Ext.11 : Letter No. ACE/Z-II/IRRIG/26/2002/249 dated       

   19-10-2017 

Ext.12: Letter dated 13-12-2017 issued by Executive 

Engineer, Tezpur Division (Irrigation), Tezpur  

Exhibits of the defendant: Nil 

 

 

        (C. Khanikar) 

      Civil Judge, Tezpur, Sonitpur, 

 


